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Abstract

This case review critically examines the High Court’s decision in FOA v 
RAO and 2 others, which authorised the removal of a father’s name from 
a birth certificate after questioning the petitioner’s biological paternity. 
The case relies on Section 12 of the Births and Deaths Registration Act, a 
provision the High Court invalidated in LNW v Attorney General and 3 
others, marking a troubling judicial departure that revives the application 
of an unconstitutional provision. Hence, this paper explores the inconsist-
encies in judicial reasoning regarding the rights of children born out of 
wedlock, focusing on the implications of the unconstitutionality of Section 
12 of the Births and Deaths Registration Act.
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Introduction

The question of identity – who one is, particularly in familial terms 
– serves as a fundamental element of human existence.1 For many, the 
inquiry into paternity is a simple matter; for others, it can lead to pro-
found emotional and legal dilemma. This case review explores the le-
gal reasoning and consequent implications stemming from the High 
Court’s decision in FOA v RAO and 2 others,2 juxtaposing it against the 
earlier ruling in LNW v Attorney General and 3 others.3 The central ques-
tion being; how does the court’s recent ruling affect the rights of chil-
dren born out of wedlock and the constitutional principles designed to 
protect them?

In FOA v RAO, the court grappled with the legitimacy of removing 
a father’s name from a child’s birth certificate after doubts surrounding 
biological paternity emerged. While the court’s decision to recognise 
the need for removing the name of a non-biological father aligns with 
the best interests of the child, it paradoxically relied on the controver-
sial Section 12 of the Births and Deaths Registration Act4 – a provision 
that was previously deemed unconstitutional in LNW v Attorney Gen-
eral.5 This reliance not only revives an invalidated statutory provision 
but also raises critical concerns regarding the judicial precedent and the 
doctrine of stare decisis.

1	 Martin Woodhead and Liz Booker, ‘A sense of belonging’, Early childhood matters, 2008, 
3.

2	 FOA v RAO and 2 others, Miscellaneous Civil Application E195 of 2023, Ruling of the 
High Court at Kisumu, 10 June 2024 [eKLR].

3	 LNW v Attorney General and 3 others; Kenya National Commission on Human Rights 
(KNCHR) (Amicus Curiae); Law Society of Kenya (Interested Party), Petition 484 of 2014, 
Judgement of the High Court at Nairobi, 26 May 2016 [eKLR].

4	 Section 12 of the Births and Deaths Registration Act provides that no person shall be 
entered in the register as the father of any child except either at the joint request of the 
father and mother or upon the production to the registrar of such evidence as he may 
require that the father and mother were married according to law or, in accordance 
with some recognised custom.

5	 LNW v Attorney General and 3 others, para 111.
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This case review is structured to examine the implications of the 
ruling in FOA v RAO on the rights of children born out of wedlock, scru-
tinising the constitutional and legal inconsistencies that arise from the 
court’s approach. First, it will provide a hypothetical background that 
provides an example of the lived realities of children in Kenya who un-
dergo this challenge which will form a basis of the discussion. Second, 
it will analyse how the court’s interpretation of Section 12 conflicts with 
the constitutional protections afforded to children under Articles 27, 28, 
and 53 of the Constitution of Kenya (2010). Third, the discussion will 
illuminate the administrative and procedural challenges that render the 
court’s directive impractical. Finally, this critique will address the im-
plications of relying on outdated and unconstitutional legal provisions, 
ultimately arguing for a consistent application of constitutional protec-
tions and the necessity for legislative reform to safeguard the rights of 
all children. Through this analysis, this case review aims to advocate 
for a legal system that not only recognises but also actively protects the 
identity and rights of all children, irrespective of their circumstances of 
birth.

Hypothetical background of Maina and his mother Wanjiku

Imagine an innocent seven-year-old boy. For purposes of identifi-
cation let us call him Maina as it is his constitutional right.6 Maina has 
just returned from school where, during a show-and-tell session, his 
friend proudly displayed a family tree project. Maina, eager to repli-
cate the same, asks his mother, ‘Mummy, who is my father?’. His moth-
er, startled and saddened, can only glance at the row of continuous X 
marks on the birth certificate where the father’s name should have been. 
The innocent question hangs in the air, heavy with unspoken truths and 
societal judgments. Maina’s wide, curious eyes gaze up at her mother, 
Wanjiku, who feels her heart constrict with a mixture of love, pain, and 
frustration. How can she explain to her son that the law – the very sys-

6	 Constitution of Kenya (2010) Article 53(1)(a).
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tem meant to protect and serve its citizens – has deemed Maina’s exist-
ence less worthy of recognition than his peers?

Wanjiku’s mind races back to that fateful day at the registry office. 
She had gone, full of hope, to register Maina’s birth, only to be met with 
cold bureaucracy and archaic legislation. The registrar’s words still echo 
in her ears, ‘I am sorry, madam, but according to the Registration of 
Births and Deaths Act, Section 12, we cannot enter the father’s name 
without the consent of both parents or proof of marriage’. As Wanjiku 
looks into her son’s eyes, she sees not just curiosity, but the reflection of 
countless other children born out of wedlock across Kenya – children 
whose identities have been partially erased by a stroke of the legisla-
tive pen, their rights diminished simply because of the circumstances 
of their birth.

If Maina and Wanjiku had not just existed in my head, that would 
have been their experience eight years ago. That was before the High 
Court pronounced Section 12 of the Registration of Births and Deaths 
Act unconstitutional in LNW v Attorney General and 3 others.7 The find-
ing of the court was founded on the inconsistency of the Section with 
Articles 27, 28 and 53 of the Constitution of Kenya (2010) because of its 
discrimination against children born out of wedlock and its failure to 
respect the inherent dignity of such children by failing to recognise that 
every child has a constitutional right to a name. 

This finding was further reiterated in NSA and another v Cabinet 
Secretary Ministry of Interior and Coordination of National Government and 
another.8 Nevertheless, the High Court in a recent ruling, FOA v RAO 
and 2 others departed from its previous finding and relied on the long-re-
pudiated provision. This ruling reignites the debate over the rights of 
children born out of wedlock and the role of the judiciary in protecting 
those rights.

7	 LNW v Attorney General and 3 others, para 111.
8	 NSA and another v Cabinet Secretary Ministry of Interior and Coordination of National Gov-

ernment and another, Petition 17 of 2014, Judgement of the High Court at Kakamega, 7 
February 2019 [eKLR] para 62.
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The return of Section 12 of the Births and Deaths Registration Act 
in FOA v RAO and 2 others

In the case, FOA v RAO and 2 others, FOA, a man hailing from Ki-
sumu County, sought to erase his name from the birth certificate of a 
child, JMO, who he once believed to be his own. Initially convinced by 
his former lover, RAO, of his paternity, FOA had dutifully inscribed his 
name on the child’s birth certificate. However, doubts gnawed at him, 
prompting a clandestine DNA test that shattered his assumptions: he 
was not the father. RAO vehemently disputed this, asserting that their 
relationship and co-parenting had been harmonious and that the DNA 
test, performed without her consent on their autistic child, was inva-
lid. Amidst legal skirmishes and missed court dates by RAO, a second 
DNA test was done which only corroborated the first. The Court, grant-
ed FOA’s plea to sever his legal ties to the child.

At paragraph 25, the Court noted that the applicant admitted to 
allowing his name to be used for registering the child during the issu-
ance of the Birth Certificate. However, the Court found no evidence of 
a joint request for including his name as the child’s father in the register 
of births, as required by Section 12 of the Births and Deaths Registration 
Act.9 Further, at paragraph 30, the Court cited the outdated and un-
constitutional Section 12 of the Births and Deaths Registration Act and 
ordered JMO’s birth certificate to be recalled. It then directed the second 
and third respondents to issue a new birth certificate for JMO under the 
provisions of Section 28(1) and (2) of the Births and Deaths Registration 
Act, with or without the name of JMO’s biological father.10

The Court’s decision to order the correction of the minor’s birth 
certificate by removing the erroneously listed father’s name was ulti-
mately correct. This action aligns with the best interests of the minor, 
as established by legal precedent. In FKK and another v Attorney General 

9	 Births and Deaths Registration Act (Chapter 149) Section 12.
10	 FOA v RAO and 2 others, para 25-31.
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and others,11 the applicants sought the removal of the second applicant’s 
name from the birth certificate after a DNA test confirmed that the sec-
ond applicant was not the biological father of AKM, the minor. The 
child’s mother, FKK, had registered the birth and named KLM, the sec-
ond applicant, as the father, under the belief that he was the biological 
parent. Following the revelation of the DNA test results, both applicants 
requested the Court to amend the birth certificate. The court granted this 
request, affirming that the correction served the child’s best interests.12

However, in NSA and another v Cabinet Secretary Ministry of Interior 
and Coordination of National Government and another, the Court rejected 
the first petitioner’s prayer for an order directing the first respondent to 
reissue the first petitioner’s children with new birth certificates bearing 
the name of their father. The Court held that before such names (names 
of fathers of children born out of wedlock) are entered into the register 
there has to be some regulations in place.13 This was after the Court had 
found Section 12 of the Births and Deaths Registration Act unconstitu-
tional. 

The Court relied on the judgement of Lady Justice Mumbi Ngugi in 
LNW v Attorney General and 3 others, the case that had initially declared 
Section 12 of the Registration of Births and Deaths Act unconstitutional. 
When the Lady Justice Mumbi Ngugi invalidated the provision of Sec-
tion 12 of the Births and Deaths Registration Act, she directed the Reg-
istrar of Deaths and Births, the second respondent, to within forty-five 
(45) days, put into place mechanisms to facilitate the entry into the birth 
register of names of the fathers of children born outside wedlock.14 

Regretfully, the same has not been complied with eight years down 
the line. Bearing this in mind, in line with the provision of Section 28 
of the Births and Deaths Registration Act that mandates the Principal 

11	 FKK and another v Attorney General and 2 others, Civil Suit No 3 of 2014, Ruling of the 
High Court at Nairobi, 19 November 2014 [eKLR].

12	 FKK and another v Attorney General and 2 others, 2.
13	 NSA and another v Cabinet Secretary Ministry of Interior and Coordination of National Gov-

ernment and another, para 60.
14	 LNW v Attorney General and 3 others, para 117.
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Registrar to correct any errors in any register or index but not erase the 
original entry, and the orders made in FOA v RAO and 2 others, it would 
be impossible to implement the order directing the second and third 
respondents to issue a new birth certificate for JMO, with or without the 
name of JMO’s biological father.15

Practical implications and administrative challenges of enforcing 
the court orders

The enforcement of the order to issue JMO a new birth certificate 
with or without the biological father’s name raises significant practical 
implications and administrative challenges. First, if the second and third 
respondent were to issue JMO a new birth certificate with the name of 
his biological father, what procedure would be followed? Section 28 of 
the Births and Deaths Registration Act allows the Principal Registrar 
to correct any error or omission in any register or index, provided the 
Births and Deaths Registration Rules, 1996 are followed and the pre-
scribed fee is paid (which the Principal Registrar may waive at their 
discretion in specific cases).16 

These corrections must be made without erasing the original en-
try and must be authenticated by the Principal Registrar’s signature.17 
These rules only lay out the procedure for registering new births,18 and 
new deaths,19 but do not lay out the procedure for the correction of an 
error. 

This observation was also made by Lady Justice Rose Ougo in FKK 
and another v Attorney General and 2 others.20 Therefore, if the name of 
the biological father is to be included, the lack of clear regulations and 

15	 Births and Deaths Registration Act, Section 28(1) and (2).
16	 Births and Deaths Registration Act, Section 28(1).
17	 Births and Deaths Registration Act, Section 28(1).
18	 Births and Deaths Registration Rules (1996) Part III.
19	 Births and Deaths Registration Rules (1996) Part IV.
20	 FKK and another v Attorney General and 2 others, 2.



~ 278 ~

Kabarak Law Review, Vol 3 (2024)

mechanisms to facilitate this inclusion, means that the implementation 
of such an order is fraught with uncertainty and potential administra-
tive chaos.21 This not only burdens the Principal Registrar but also sets 
a precarious precedent for future cases, where similar orders might be 
issued without the necessary legislative and administrative frameworks 
in place.

A quintessential case illustrating the labyrinthine technicalities en-
countered in rectifying errors on birth certificates is HBAAA and another 
v Registrar of Births.22 In this matter, the petitioners sought the removal 
of an incorrect entry of the father’s name of their child, HH and sub-
stitution with the correct name. The error originated when the minor’s 
mother, the second petitioner, provided an inaccurate name while recu-
perating from a caesarean operation. Her condition impeded her ability 
to furnish precise information during the registration process. Despite 
persistent attempts to amend the error, the registrar steadfastly refused, 
insisting on a court order. Even after the first petitioner established pa-
ternity through a DNA test, upon request by the registrar, the regis-
trar’s resistance persisted, necessitating judicial intervention to resolve 
the matter. Ultimately, it was only through litigation that the applicants 
found relief.

Conversely, in the case at hand, if the second and third respondents 
were to issue JMO a new birth certificate without the name of his biolog-
ical father, then that would open the floodgates of numerous violations 
of the child’s rights enshrined in the Constitution of Kenya (2010) and 
other instruments.23 

Every child has the right to a name which assigns the child an iden-

21	 This was highlighted in NSA and another v Cabinet Secretary Ministry of Interior and Co-
ordination of National Government and another, para 60.

22	 HBAAA and another v Registrar of Births, Miscellaneous Application E15 of 2021, Judge-
ment of High Court at Nairobi, 2 December 2022 [eKLR].

23	 Convention on the Rights of the Child, 1577 UNTS 3, 20 November 1989, Articles 7 and 
8; African Charter on the Rights and Welfare of the Child, CAB/LEG/24.9/49 (1990), 
Article 6; General Comment No: Article 6 on the right to a name, registration at birth, 
and to acquire a nationality, 16 April 2014, ACERWC/GC/02 (2014), ACERWC.
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tity.24 One might ask, what is a name? As answered elsewhere with re-
gards to children born out of wedlock, it is everything.25 Erasing the 
father’s name from the child’s birth certificate is equivalent to partially 
erasing the identity of the child.26 Having a father’s name on a child’s 
birth certificate guarantees the child that they shall be cared for by both 
parents.27 It also creates a bridge to access and enjoy a host of rights 
and privileges which cannot be enjoyed by a child who does not know 
who the father is. For example, the right to inherit property from both 
parents. 

A father’s name also creates a foundation for nationality and cit-
izenship for the child in a situation where the mother is not a Kenyan 
citizen.28 Furthermore, it is in the best interests of a child to know who 
their father is. In Re R (a Child) (Surname: Using Both Parents’), the court 
held that a child has the right to know about their parentage.29 This has 
now developed to be an internationally recognised right.30

Implications of judicial inconsistency from the case

The ruling in FOA v RAO and 2 others starkly contrasts with the pro-
gressive stance the High Court has taken in LNW v Attorney General and 
3 others and, NSA and another v Cabinet Secretary Ministry of Interior and 

24	 Constitution of Kenya (2010) Article 53(1)(a).
25	 Susan Kimani, ‘LNW v Attorney General, Registrar of Births and Deaths and 2 Others (Pe-

tition No 484 of 2014)’, AfricanLii, 23 August 2016.
26	 Brian Machina, ‘Promoting the best interests of the child: Kenyan High Court breathes 

life into the right to a name and an identity’, Oxford Human Rights Hub (OHRH) Blog, 28 
September 2016.

27	 LNW v Attorney General and 3 others, para 110 and 105.
28	 Article 14(1) of the Constitution of Kenya 2010 provides that a person is a citizen of 

Kenya by birth if on the day of the person’s birth, either the mother or father of the 
person is a citizen. In a situation where the birth certificate of the minor does not indi-
cate the father’s name, who is Kenyan, then the child will not be recognised as a citizen 
by birth if the mother is not Kenyan. For a longer discussion, see, Julie Lugulu, ‘The 
child’s right to a nationality in Kenya under the Children Act of 2022’, 7 Kabarak Journal 
of Law and Ethics (2023) 53-68.

29	 Re R (a Child) (Surname: Using Both Parents’) [2001] EWCA Civ 1344, para 14.
30	 See, Convention on the Rights of the Child, Article 7.
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Coordination of National Government and another. In the latter cases, the 
Court upheld the rights of vulnerable individuals and set a precedent to 
protect the constitutional rights of children. By relying on Section 12 of 
the Registration of Births and Deaths Act, the Court not only resurrect-
ed an unconstitutional provision that should have remained a legisla-
tive ghost, but also undermined the earlier jurisprudence that sought to 
safeguard the fundamental rights of children. This decision is akin to re-
opening legislative wounds that the High Court has previously sought 
to heal through a judicious interpretation of the law. It regresses from 
the path of justice and equality, leaving children vulnerable to the very 
injustices that the court had previously worked to rectify. Such incon-
sistency perpetuates a cycle of legal uncertainty and social injustice.

To comprehend the gravity of this judicial regression, we must first 
revisit the constitutional principles that were upheld in LNW v Attorney 
General. Articles 27, 28, and 53 of the Constitution of Kenya (2010) which 
enshrine the rights to equality, dignity, and protection of every child. 
The High Court’s declaration of Section 12 as unconstitutional was a 
beacon of hope, signalling a shift towards a more inclusive and just so-
ciety. The provisions set out in Section 12 of the Births and Deaths Reg-
istrations Act were discriminatory to children born out of wedlock. This 
judgement recognised that every child, irrespective of the circumstanc-
es of their birth, deserves recognition and protection under the law. 

Disregarding these constitutional protections, the court in FOA v 
RAO and 2 others puts the children born out of wedlock in harm’s way. 
Moreover, the ruling is troubling as it disregards the doctrine of stare 
decisis, which upholds the consistency and predictability of the law. Ju-
dicial decisions are meant to build upon each other, creating a coherent 
and stable legal framework. When a court departs from an established 
precedent without a compelling justification, it shows confusion and 
uncertainty.31 In this case, the High Court’s decision to reference and ap-
ply Section 12, despite its prior invalidation, destabilises the legal pro-

31	 Housen v Nikoaisen (2002) 2 SCR as cited in Geoffrey Asanyo and 3 others v Attorney Gen-
eral, Petition 7 of 2019, Judgement of the Supreme Court at Nairobi, 10 January 2020 
[eKLR] para 26.
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tections for children born out of wedlock. This inconsistency not only 
erodes public confidence in the judiciary but also signals to lower courts 
that adherence to previous precedence is optional.

The legislature should repeal the unconstitutional provision

In legal discourse, it is often assumed that when a court declares a 
statute unconstitutional, that statute is effectively nullified.32 Judges and 
public officials frequently use terms like ‘struck down’ or ‘void’ to de-
scribe the court’s decision, as if the offending law is immediately erased 
from the statute books.33 This perception, however, is a misconception. 
While a court may declare a statute or certain provisions unconstitu-
tional, this judicial declaration does not erase the law from existence. 
The statute remains on the books until it is formally repealed by the 
legislative body that enacted it.34

The notion that courts possess the power to ‘strike down’ laws is 
deeply ingrained in our legal and political culture. Yet, the judiciary 
does not have the authority to veto, suspend, or physically remove a 
statute from the statute books. Courts can refuse to enforce a law in a 
specific case, but the statute continues to exist until the legislature de-
cides otherwise. Consequently, laws deemed unconstitutional by judi-
cial opinion often linger in the legal system, unaddressed and unen-
forced, but still technically in force.

The responsibility for formally repealing unconstitutional provi-
sions lies with the legislative branch, not the judiciary. Despite courts 
occasionally directing the Attorney General to take action to rectify un-
constitutional statutes, these directives are not always implemented on 
time. As a result, unconstitutional laws can continue to masquerade as 
valid, undermining the integrity of our legal system. It is imperative 
that lawmakers act decisively to eliminate these remnants of unconstitu-

32	 Jonathan F Mitchell, ‘The writ-of-erasure fallacy’, 104(5) Virginia Law Review (2018) 3.
33	 Mitchell, ‘The writ-of-erasure fallacy’, 3.
34	 Mitchell, ‘The writ-of-erasure fallacy’, 3.
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tional legislation. They must ensure that all legal provisions reflect and 
uphold the constitutional principles of equality, dignity, and protection 
for all individuals. This is not just a matter of legal correctness but a 
moral imperative to safeguard the rights and freedoms of every citizen. 
Courts must also unequivocally reject reliance on invalidated laws and 
instead draw upon the progressive principles established by precedent, 
fostering a just and equitable legal system.

Conclusion

In examining the High Court’s ruling in FOA v RAO and 2 others, 
this case review underscores a significant problem in the legal frame-
work governing paternity and the registration of births: the need for 
clarity and constitutional adherence in protecting the rights of children 
born out of wedlock. The ruling raises the essential question about the 
implications of reviving an unconstitutional provision from the Births 
and Deaths Registration Act, which not only undermines previous judi-
cial decisions but also threatens to erode the legal protection that safe-
guards the identity and rights of children.

This review has shown that the High Court’s reliance on outdated 
legal provisions is inconsistent with the principles enshrined in the Con-
stitution, particularly concerning the rights of children under Articles 
27, 28, and 53. By situating its decision within a problematic legal con-
text, the court risks perpetuating systemic injustices that affect children 
and their families.

To protect the rights of all children, there is an urgent need for leg-
islative reform that aligns birth registration processes with the consti-
tutional mandate. Such reform should aim to create a clear, fair, and 
consistent legal framework that acknowledges the diverse realities of 
modern families. By doing so, the law can foster a more inclusive envi-
ronment where every child is recognised and protected, ultimately rein-
forcing the foundational principles of justice and equality in our society.


